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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

PRESENT : Mrs. A. Rahman, A.J.S., 

Additional Chief  Judicial Magistrate, SONITPUR, Tezpur 

     

 

For the prosecution  ....   Sri. P. Baruah, A.P.P. 

For the accused person  ....   L.J Saikia, A Bhuyah 

                                     , Advocates 

 

                              Ref. : G.R. Case No. 241 of 2014 

 

                                            State of Assam 

                                                   -vs- 

                                              Gopal Chetry 

                                                                                ... Accused person 

 

 

                                 Under section -406  of  I.P.C.  

 

Charge framed on       .......    19.05.15 

 Evidence recorded on    

 ……..14.12.15,02.01.16,21.06.16,29.08.16,31.10.16,09.01.17,08.08.17,24.07.18,  

   Arguments heard on    .......  10.04.19 

   Judgment delivered on ...... 20.04.19 

  

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 24.08.11 a partnership deed was 

executed amongst the informant  Sri. Bikram Dubey, Smti. Harimaya Devi 

and Shri. Murarilal Bharatiya and the accused to run a Brick Kiln , namely Raj 

Brick Industry situated at Kekokoli, Bengali Gaon. That accused, in terms of 

the partneship deed had received an amount of Rs 30,00,000( Thirty lakh) 

from the partners, for running the factory . That remaining partners including 
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the informant were unable to look after the day today activity of the brick kiln   

and gave the maintaining obligation to the accused  but later on it was found 

that the accused embezzled an amount of Rs. 12,00,000/- ( twelve lakhs) 

from the earnings of the said Brick-kiln . That inspite of repeated demand , 

he did not give the account of the business to the partners. Subsequently 

accused agreed to hand over the property of the brick kiln to the informant 

by executing a power of attorney , but it came to light that the entire 

property is under bank hypothecation. In this way the accused has 

misappropriated the money of the informant. Hence, this case.  

2.   On receipt of the said complaint it was registered by Officer-in-charge 

Tezpur Police Station as Tezpur P.S. Case No. 8/14, u/s 420/406 of I.P.C. 

After completion of the investigation, the concerned officer-in-charge 

submitted charge-sheet against accused person, Gopal Chetri   for commission 

of offence u/s 420/406  of IPC.  

3. In due course, the accused person appeared before the Court and the copies 

of relevant documents were furnished to him as per section 207 Cr.P.C. 

Having found a prima-facie case against the accused person u/s 406 of IPC 

charge under the said section of law was framed read over and explained to 

the accused person to which, he pleaded not guilty and claimed to be tried.  

4. The prosecution is support of its case examined eight witnesses and as per 

submission of learned A.P.P., further evidence of prosecution side is closed. 

Statement u/s 313 Cr.P.C was recorded. The accused person has  declined to 

adduce any defence evidence. I have heard argument of both the sides.  

5.    Points for determination : 

 (II) Whether the accused person was entrusted with cash amount of Rs 

30 lakhs under a written agreement for the purpose of running the 

business of brick making and thereafter accused sold bricks worth Rs 12 

lakhs and dishonestly misappropriated the whole sale proceeds and 

thereby committed an offence punishable under section 406 of IPC ? 
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       Discussion decision and Reasons Thereof: 

6. PW1, Md. Hasan Ali, has recognized the informant as well as the accused 

person. He stated that the incident happened almost 2 years back. He heard 

from the members of the accused’s family that the informant had filed a case 

against the accused person. That at the police station he came to know that 

the informant filed the case against the accused in regard to dealings of 

money related to the Brick-kiln. 

    In his cross examination he stated that he did not know what was the deal  

and why police had cited him as a witness. 

7. PW2, Sri. Bikram Dubey, the informant, has recognized the accused. He 

has stated that the incident occurred in the year 2011. That, the accused had 

a Brick-kiln in the name of  Raj Brick Industry. That he, Murarilal Bharatiya 

and Prem Chouhan  run the  brick Kiln under  partnership with the accused. 

He has proved the partnership deed as Ext-1, wherein Ext. 1(1)(ka), 

1(1)(Kha), 1(1)(Ga), 1(1)(Gha), 1(1)(Unga), 1(1)(Chaw), & 1(1)(Chaa) are 

the signatures of the accused. He has further proved the signatures of Murari 

Bharatiya in the deed as Ext. 1(2)(ka) to 1(2)(Chaa). He has proved his 

signatures in the deed as Ext. 1(3)(ka) to 1(3)(Chaa) and Smti. Murarilal 

Devi’s signatures as 1(4)(ka) to 1(4)(Chaa).That after one year of running the 

brick industry they intended  to come out from the business and accordingly 

intimated their matter to  the Brick Association of Sonitpur District. Association 

called all the parties and gave verdict that the partners  will be entitled for an 

amount of Rs. 38,50,000/- from the accused . That all the partners conceded 

to the verdict. Accused took one year time for payment of the money. He 

handed  over him Rs. 2 lakhs to the informant , stating that remaining balance 

will be paid later on. But he has never turned up for which he filed the FIR i.e. 

Ext. 2 wherein Ext. 2(1) is his signature. 
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 During cross-examination, he stated that he does not know whether accused 

had paid 2 lakhs to Harimaya Devi or not. That they have dissolved the  

partnership by way of executing an agreement. After 1 year of continuation of 

the brick business they lost interest to continue with the  business. After 

adjudication of their matter by Association, accused had paid  Rs 2 lakhs as 

part payment. 

 He denied the suggestion put by defence that he had not stated before police 

that after 1 year of the business they lost their interest to proceed with the 

same and accordingly approached the Brick Association who after hearing the 

parties had asked the accused to pay Rs. 38,50,000/- to the partners out of 

which accused had paid an amount of Rs. 2 lakh as part payment.  

He further stated that they had not filed any civil case against the accused for 

recovery of money. He denied the suggestion that they are not entitled for an 

amount of Rs. 38,50,000/- from the accused and there was no any agreement 

that accused will have to repay the same within 1 year. He also denied the 

suggestion that they have not given any account in respect of running of the 

brick industry for one year. 

8.  PW 3, Sri. Subroto Biswas had also recognized the informant and the 

accused. That the incident took place in 2013/2014. He do not have 

knowledge about  the partnership deed. He stated that the accused Gopal 

Chetry had a brick-kiln namely Raj-Brick and that kiln was run by 3 persons. 

That he did not know anything about the dealings of money and also did not 

know the reason behind their conflict. 

      In cross-examination he recognized Sri. Bikram Dubey and Murarilal who run   

the said kiln. 

9. PW 4, Smti. Harimaya Devi, had also recognized both the accused and the 

informant. She stated that in the year 2011 they have started a partnership 

business with that of the accused to run a brick industry. Thereafter, she along 
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with Bikram Dubey, Murari Bharatia & Gopal Chetry run the partnership business 

for 1 year. As the accused person entered into contract with some others so all 

the other partners including herself became aggrieved and disagreement took 

place between the partners. Thereafter, accused gave the brick industry on lease 

to one Firoz Khan. The accused assured that he will pay the dues to each of the 

partners. Union Secretary  of Brick Association had prepared an agreement of 

mutual settlement between the accused and rest of the partners . Accused  

consented to pay the dues to the partners in terms of the mutual settlement. But 

till date he has not turned up.  

In cross-examination she stated that although she was a partner but she was not 

active and her husband took part in the discussions regarding the running of the 

brick kiln. She stated that later on their partnership was dissolved. She further 

stated as Bikram Dubey did not get his dues so he filed the case against the 

accused. That prior to the dissolution of the partnership her husband and Bikram 

Debey run the brick business for 1 year. At the time of dispute between the 

partners the secretary of Brick Association adjudicated their matter. Gopal Chetry 

also agreed that he will not run the brick business further and will pay the dues 

to the other partners. She  denied the suggestion that accused is not having any 

liability towards payment to any of the partners of the deed. 

10. PW 5, Murarilal Bharatiya, recognized both the informant and the accused 

person. That accused approached him stating that he is facing financial crisis in 

running his  brick kiln, situated  over 16 bighas of land . Thereafter, he proposed 

for  partnership amongst Bikram Dubey, Harimaya Devi including him and 

accordingly partnership deed was executed. He has proved his signatures in the 

partnership deed as Ext. 1(2)(A), 1(2)(B), 1(2)(c), 1(2)(D), 1(2)(E), 1(2)(F). That 

each of them had contributed an amount of Rs. 10,00,000/- totaling Rs. 

40,00,000/- in the business. Thereafter, they run the business for 1 year. During 

business accused used to lend money of the business to different creditors 

without their consent and connivance for which they became aggrieved and 
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intended  to dissolve the partnership. Accordingly they asked the accused  to 

return their shares to which accused stated that he has no money. Then the 

partners asked him to mutate their names in his 16 bighas of land. Accused in 

terms of their request executed a power of attorney in the name of Bikram 

Dubey for  mutation of the land. Thereafter, they came to know that accused 

was not having 16 bighas of land rather he has 6 bighas of land which is 

mortgaged by him in bank. Finally all the partners asked the accused to return 

their money to which accused again did not responded. For the aforesaid reason 

the FIR was filed.  

 In cross-examination he stated that in page 5 of Ext. 1 it is written that accused 

will bear all his outstanding liabilities. When different persons turned up  asking 

for money from the accused, the other partners became offended and told him 

that they are not interested to continue with the partnership business. When 

Bikram Dubey, and Harimaya Devi received Rs. 2,00,000/- respectively he was in 

Rajasthan. He further denied the suggestion that since the period of limitation to 

file civil case has already expired so they have turned up with this criminal case 

against the accused. That he does not know  what  amount of money has been 

returned by the accused to the other partners. It may be 3,00,000/- to 

4,00,000/-.  

11. PW6, Shri. Bibhash Chand, has recognized both the accused and the 

informant. That almost 2 years back when he went to police station police asked 

him to sign in seizure list as witness. That Ext. 3(1) is the signature in the seizure 

list i.e. Ext.3. That he does not remember as to whether police had shown him or 

not  the partnership deed at the time of its seizure .  

In cross-examination he stated that he does not know from whom police had 

seized the documents. That police had not allowed him to read the seized 

documents, so he can not say what are the documents seized by the police vide 

Ext. 3. 
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12. PW 7, Ram Dulal Chaurasia, has stated that accused and informant were 

partners of Raj Brick Industry. That police had obtained his signature in Ext. 3 in 

connection of this case. He has proved his signature as Ext. 3(2) in the seizure 

list.In cross-examination he stated that police had obtained his signature to show 

that informant and accused were partners.  

13.  PW 8,Satish Sahoo, the IO of this case has narrated different stages of 

investigation carried out by him. He has proved the sketch map as Ext. 4   

wherein, Ext. 4(i) is his signature. The seizure list as , Ext. 3 wherein Ext 3(1) is 

his signature. The charge sheet is proved by him as Ext 5 wherein. 

 During cross-examination he stated that the of occurrence of the incident was 

24.08.11 and the case was filed on 01.02.14. That there is no any explanation in 

the FIR or any other document regarding inordinate delay in filing of the FIR. 

That he  had not examined any executive or office bearer of local brick 

association.  He confirmed that  PW2 has not stated before him  that after one 

year of the agreement of their partnership, he expressed his willingness not to 

continue with the business and that, he filed complaint before the local brick 

association   and   brick association gave verdict to pay Rs. 38 lakhs to the 

partners by accused  and accordingly the accused paid 2 lakhs with assurance 

that the balance amount will be paid later on.                

14.  From discussion of the aforesaid evidence, it is seen that admittedly there is 

a partnership deed, the Ext. 1, amongst accused person and  witnesses the PW 2 

Sri. Bikram Dubey, PW 5 Murari Lal Bharatiya and PW4 Smti. Harimaya Devi. The 

term of aforesaid partnership deed has been proved by prosecution by exhibiting 

it as ext 1.  

15. Although it is stated by PW 2, PW 4 and PW 5,  the partners  the of the 

deed, the  Ext1,  that they have dissolved the partnership deed after one year  

and entrusted the accused to run the business but no any sort of document has 
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been produced to prove the entrustment as well as to prove the fact that  they 

had withdrew themselves from the partnership. 

16.  Testimony  of PW 2, PW 4 and PW 5  that local brick association gave a 

written verdict, in term of mutual settlement of parties , thereby directing the 

accused to pay an amount of Rs. 38,50,000/- to the partners as a condition to 

dissolve the partnership is not supported by any of the independent witnesses. 

No such agreement/ so called verdict has  proved by prosecution to substantiate 

such contention. IO has further admitted that he had not examined any member 

of Local Brick Association in connection with this case. Moreover the local brick 

association has no jurisdiction to take law into their own hand to give such 

verdict.  

17. From Ext-1 the partnership deed it reveals that PW 2, PW4 and PW5 shook 

hand with accused , the original owner of the Brick kiln on terms and  condition 

that  from the date of execution of the deed it will be jointly managed by all the 

partners. All the risk, liabilities and responsibilities of managing the business 

activities of the brick field shall be owned  , controlled and operated and shall be 

deemed to be done by all the partners jointly. From the partnership deed , it 

further reveals that each of  the partners have contributed , 25% to the total 

capital for running the business. It was also a condition of the deed that the 

profit and loss, whatever may be, shall be equally divided amongst the partners 

at the rate of 25% to each of them. 

18.  Thus it is apparent that the partnership deed, the Ext-1 is not an 

entrustment deed, as alleged by PW2, PW4 and PW5 . 

19. It is also an admitted position that accused and the partners are in business 

relationship with each other and there are some business transactions amongst 

them as partners but in order to constitute offence u/s 406 IPC it is the bounden  

duty of prosecution  to prove each and every ingredients of the offence which 

are as follows: 
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i. There must be entrustment of property. 

ii. Misappropriation or conversion  of entrusted property into own use. 

iii. Use of the entrusted property in violation of legal direction 

iv . Misappropriation, conversion or disposal must be with a dishonest 

intention. 

20. In the instant case prosecution  has failed to prove the entrustment of 

property by PW2, PW4 and PW5 which is one of the basic ingredient to constitute  

offence u/s 406 IPC, not to speak of the other ingredients.  

21.  Therefore, it is seen that no case is made out against the accused person   

for alleged commission of offences u/s 406 of IPC and as such it is held that the 

prosecution has failed to bring home the guilt of the accused person beyond all 

reasonable doubt. The ingredients of the offences u/s 406 of IPC has not been 

proved against the accused person namely Gopal Chetry. 

22. Therefore, the accused Gopal Chetry is acquitted of the offences u/s 406 of 

IPC and he be set at liberty forthwith. The bail bonds stands cancelled and the 

bailer is discharged from the liability. 

23. Signed, sealed and delivered in the open Court on this 20th  day of April, 

2019,   at Sonitpur. 

 

 

                                                                           

(Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 
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 APPENDIX. 

 

WITNESSES FOR THE PROSECUTION : 

 

PW1-Md. Hassen Ali 

PW2- Shri Bikram Dubey. 

PW3- Shri Subroto Biswas.  

PW4- Smti Harimaya Devi. 

PW5- Sri Murarilal Bharatia. 

PW6- Sri Bibhas Chand. 

PW7- Sri ram Dulal Chaurasia. 

PW8- Satish Sahoo.  

 

WITNESSES FOR THE DEFENCE : 

   NIL. 

 

DOCUMENTS EXHIBITTED : 

 

Ext. 1…partnership deed. 

Ext2- FIR 

Ext3- Seizure List. 

Ext4- Sketch Amp. 

Ext5- Charge Sheet, 

Ext Ka- Money Receipt. 

                                                                                                                                                                              

                            

 

 

 

 

    

                             

(Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 
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                                          ORDER 

    20.04.19-  

Accused, Gopal Chetry  is present.  

Today is fixed for judgment.  

From the materials available on record it is found that prosecution has failed 

to bring home the guilt of the accused person beyond all reasonable doubt. The 

ingredients of the offences u/s 406 of IPC have not been proved against the 

accused person. Therefore, the accused person namely Gopal Chetry is acquitted 

of the offences u/s 406  of  IPC and he be set at liberty forthwith.  

The bail bonds stands cancelled and the bailer is discharged from the liability. 

     Judgment is prepared on separate sheets and is kept with the record.  

 

 

 

           

    

(Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 

 

 

 


